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IN THE COURT OF ADDL. DISTRICT JUDGE:: SONITPUR,

TEZPUR:: ASSAM

PRESENT:- N. AKHTAR, AJS

Addl. District Judge,

Sonitpur::Tezpur. 

Title Suit (M) No. 09 of 2016

Sri Khema Hazarika----------------Petitioner

-Vs-

Smt. Arati Hazarika----------------Respondent

APPEARANCE  : 

FOR THE PETITIONER :- Mr. R. Bharali, Advocate.

FOR THE RESPONDENT :- None appeared. 

DATE OF HEARING :- 07.06.2019.

DATE OF JUDGMENT           :- 15.06.2019.

JUDGMENT

1. This proceeding has arisen out of a petition filed by petitioner

u/s 13 (1) (i-a) and (i-b) of Hindu Marriage Act, 1955 seeking

for a decree of divorce by dissolution of marriage between the

petitioner and the respondent.  

2. Brief  facts  on  which  the  claim  of  the  petitioner  is

grounded are as follows:
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The petitioner and respondent got married on 30.10.1981 as

per  Hindu  rites  and  rituals  and  started  living  together  as

husband and wife  in  the official  quarter  of  the petitioner at

Panikhaiti,  Guwahati.  Thereafter,  the  petitioner  purchased  a

plot of  land at Korsontola,  Jamuguri,  Sonitpur,  constructed a

residential house and started residing there. Two children were

also born to them out of the wed-lock. 

3. The respondent was a very highly ambitious lady and she used

to  behave  and  conduct  in  a  manner  as  she  wished.  Few

months after their marriage, there was radical change in her

behavior and conduct and she used to torture the petitioner

both  mentally  and  physically  and  used  to  hurl  filthy  and

abusive words on the petitioner. Meanwhile, the petitioner got

a  transfer  in  his  service  and  posted  in  Barama  in  Nalbari

district  but  whenever  the  petitioner  visited  his  house  at

Korsontola, the respondent misbehaved and ill-treated him and

this behavior gradually increased. The petitioner tried to cool

the respondent down by telling her that she ought to behave

with the petitioner in a decent way but the respondent would

never pay heed to the same and rather, she would become

more  violent  and  would  cause serious  mental  agony  to  the

petitioner. 

4. The respondent even instigated her son and daughter against

the petitioner and they also started misbehaving the petitioner.

In  2000,  the  petitioner,  with  the  consent  of  the  respondent

accepted one Smt. Dharitri  Hazarika as his second wife and

they have also a daughter namely Ms. Kakoli Hazarika. Since

the  year  1997,  the  respondent  tortured  the  petitioner

physically  and  mentally  which  compelled  the  petitioner  to

leave  his  own  house  which  is  now  being  occupied  by  the

respondent, her son and daughter-in-law. Sometime in 2010,

the  respondent  even  came  to  the  official  quarter  of  the
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petitioner with her son and physically assaulted the petitioner

for which the petitioner also sustained injuries.

5. The  petitioner  provided  maintenance  and  everything  to  the

respondent regularly but nonetheless, the respondent always

treated the petitioner with cruelty and had never shown any

love and affection towards the petitioner as a husband. Such

conduct of the respondent has completely ruined the marital

life  of  the  petitioner  and  has  become completely  unmindful

towards the marital  duties  and obligations  to  the petitioner.

The  petitioner  believes  that  the  respondent  by  her  conduct

itself  has  shown that  she had deserted the  petitioner  apart

from treating  the  petitioner  with  cruelty.  The  petitioner  has

therefore, filed the present petitioner seeking divorce on the

ground of cruelty and desertion.  

6. Notice was issued to the respondent and she had appeared

and  initially  contested  the  proceeding  by  submitting  her

written statement. It was stated in the written statement that

the suit of the petitioner is not maintainable. All statements of

allegations are denied. It is stated by the respondent that her

conjugal  life  with the petitioner initially  went  on well  but  in

2011, a woman came to their house and told that she was the

second  wife  of  the  petitioner  and  that  the  petitioner  had

performed his second marriage with her. Not only that, even on

19.10.2012,  the  said  woman who had introduced herself  as

Smt. Gita Hazarika came to the house of the respondent and

wanted to stay here with the respondent and her family. The

respondent had not allowed so to happen but later, she got to

know from the petitioner that  a  female child  was also born

from the cohabitation with that woman. 

7. On 12.1.2013, the petitioner came to stay in the house of the

respondent with that woman and a female child of about 6/7
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years old but the respondent did not allow the same and the

petitioner had then, left the house by stating that he would not

provide any maintenance to her in future. The respondent also

filed a petition U/s 125 of the CrPC seeking maintenance which

was disposed of on compromise and an amount of Rs.6,500/-

was allowed as monthly maintenance but the petitioner had

not  complied  with  the  said  order.  It  is  also  stated  that  the

factum of second marriage by the petitioner had been dined by

him in  his  written  statement  submitted  in  the  maintenance

proceeding and so, his entire version is contradictory. It is also

stated that the petitioner by his  very act  of  performing the

second marriage, has caused mental agony to the respondent

and  so,  he  himself  has  caused  mental  cruelty  to  the

respondent and so, his petition seeking divorce is liable to be

dismissed.  

8. Upon  consideration  of  the  pleadings,  following  issues  were

framed in the proceeding:

1. Whether  the  suit  is  maintainable  in  law  and  on

facts?

2. Whether the respondent treated the petitioner with

cruelty within the meaning of Sec. 13 (1) (i-a) of

the Hindu Marriage Act, 1955?

3. Whether  the  respondent  has  deserted  the

petitioner  without  any  reasonable  cause  and

without  the  consent  or  against  the  will  of  the

petitioner within the meaning of Sec. 13 (1) (i-b) of

the Hindu Marriage Act, 1955?

4. Whether the petitioner is entitled to get a decree

of divorce as claimed in this suit?
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5. To  what  relief/reliefs,  if  any,  the  parties  are

entitled?

DISCUSSION, DECISION AND REASONS THEREOF

9. It is pertinent to mention here that though the wife/respondent

had initially appeared and submitted her written statement but

at the later stage, she had not contested the proceeding. No

evidence was also led by her in support of her pleading. But

because of the fact that issues were framed on the basis of

rival pleadings, it was ordered that this proceeding would be

decided on merit and it  was left open for the respondent to

canvass  her  argument  on  the  date  fixed  though it  was  not

done.

10.It is again pertinent to point out here that this court has failed

to make an endeavor for reconciliation between the parties as

the respondent did not appear before this court at later stage.

Therefore,  attempt for reconciliation was not  possible in  the

facts and circumstances of this case. 

11.At  the  outset,  it  is  necessary  to  point  out  here  that  the

petitioner has filed this petition seeking divorce on the ground

of cruelty and desertion. The petitioner has submitted affidavit

evidence of  2 (two)  witnesses but the evidence so adduced

was not  subjected to cross-examination.  I  have perused the

evidence on record including the available materials and have

also heard the argument advanced by the learned counsel for

the petitioner at length. Having done so, I record my finding on

each issue as follows: 

12.            DECISION ON ISSUE NO.1: 

Though the maintainability of this proceeding is disputed by

the  respondent  in  her  written  statement,  yet  there  is

apparently nothing on record to show that this proceeding is

Page 5 of 12



P a g e  | 6
Title Suit (M) No. 9 of 2016

not  maintainable.  Both  the  parties  are  Hindus  and  are

governed  by  the  Hindu  Marriage  Act,  1955  which  is  an

undisputed fact. The petitioner has sought for divorce from the

respondent who is stated to be his legally married wife under

the provision of Sec. 13 (1) (i-a) and (i-b) of the Hindu Marriage

Act, 1955. The petitioner under the aforesaid provision of law

has taken the plea that the respondent has treated him with

cruelty and has also deserted him for a continuous period of

two years without any reasonable cause. Therefore, I see no

reason why this proceeding is not maintainable in law and on

facts.  I  therefore,  hold  that  this  proceeding  is

maintainable  in  law  and  on  facts  and  this  issue  is

accordingly answered.

13.DECISION ON ISSUE NO.2:

It  is  to  be  noted here  that  there  is  no  precise  definition  of

cruelty in law. In the case of  V.Bhagat Vs Mrs. D. Bhagat,

reported in AIR 1994 SC 710, the Hon’ble Apex Court had

an occasion to observe as follows:

“Mental cruelty in Section 13(1) (ia) can broadly

be defined as that conduct which inflicts upon the

other  party  such  mental  pain  and  suffering  as

would make it not possible for that party to live

with  the  other.  In  other  words,  mental  cruelty

must be of such a nature that the parties cannot

reasonably  be  expected  to  live  together.  The

situation  must  be  such  that  the  wronged  party

cannot reasonably be asked to put up with such

conduct and continue to live with the other party.

It  is  not  necessary  to  prove  that  the  mental

cruelty is such as to cause injury to the health of

the petitioner. While arriving at such conclusion,
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regard  must  be  had  to  the  social  status,

educational level of the parties, the society they

move in, the possibility or otherwise of the parties

ever living together in case they are already living

apart  and  all  other  relevant  facts  and

circumstances  which  it  is  neither  possible  nor

desirable to set out exhaustively. What is cruelty

in one case may not amount to cruelty in another

case. It is a matter to be determined in each case

having regard to the facts and circumstances of

that  case.  If  it  is  a  case  of  accusations  and

allegations regard must also be had to the context

in which they were made.”

14.It  is  thus clear  from the aforesaid  observations  that  cruelty

cannot be precisely defined. Whether a particular conduct of

the respondent amounts to cruelty or not is a question which

has  to  be  answered  having  regard  to  the  entire  facts  and

circumstances of the case. It is therefore, necessary that there

must be clear evidence of the circumstances from which the

inference as to cruelty can be drawn. In the present case, the

petitioner as PW1 (Sri Khema Hazarika) has deposed that he

got married with the respondent on 30.10.1981 and they were

blessed  with  two  children.  He  purchased  a  plot  of  land  at

Korsontola, Jamuguri and constructed a house and stayed with

the respondent. His son is 30 and daughter is around 27 years

of age. He had also stated that the respondent was a highly

ambitious lady and wanted to live her life as she wished. She

also  misbehaved  the  petitioner  and  sometimes,  physically

assaulted  him.  The  petitioner  however,  tolerated  the  same

wishing that  her  conduct  and behavior  will  change with the

passage of time. Meanwhile, the petitioner was transferred to

Barama in the district of Nalbari. He used to stay at his place of
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posting  and  sometimes  visited  his  own  house  where  the

respondent stayed with her son and daughter.  On his  every

visit, he was misbehaved and ill-treated by the respondent as

there was no change in her behavior. Every attempt made by

the petitioner to normalize the situation went in vain. In the

year 2000, with the consent of the respondent, the petitioner

accepted Smt. Dharitri Hazarika as his second wife and a girl

child was also born to them who is aged 13 years. Since the

respondent  and her  son and daughter  misbehaved with  the

petitioner every now and then, so the petitioner continued to

stay at Barama with his second wife. Sometime in 2010, the

respondent  along  with  her  son  and  daughter  came  to  the

official residence of the petitioner and physically assaulted him

for which, he sustained injuries. The petitioner has also stated

that  he  has  been  regularly  providing  maintenance  to  the

respondent  and  her  children  though  he  is  living  separately

from  them.  Moreover,  the  respondent  and  her  children  are

occupying  his  landed  property  and  the  residential  houses

purchased by the petitioner. Since the respondent has never

treated the petitioner with love and affection and has always

ill-treated him and also physically assaulted him at times, her

entire conduct has amounted to physical and mental cruelty

done to the petitioner. Moreover, the respondent has virtually

deserted the petitioner by her own conduct of not willing to

stay with the petitioner. 

15.PW2 (Sri Mahananda Das) is known to both the petitioner and

the respondent. He had reiterated all the facts stated by the

petitioner in his evidence and so, I refrain from repeating the

same.  But  it  is  important  to  mention  here  that  PW2  had

claimed that he had derived knowledge of the alleged facts

from PW1. 
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16.On  appreciation  of  the  facts  alleged  by  the  petitioner,  it

appears to me that the petitioner has basically tried to impress

upon this court that the respondent started ill-treatment upon

the petitioner almost since after their marriage in 1981. The

petitioner  only  put  up  with  all  the  ill-treatment  and

misbehavior done to him in the hope that the conduct of the

respondent would change in future and thus, two children were

also born to them but it is alleged that there was no change in

the conduct of the respondent towards the petitioner. It is also

alleged  that  the  respondent  also  physically  assaulted  the

petitioner on many occasions. These facts are itself devoid of

any conviction.  The petitioner is  a police personnel which is

clear  from  the  materials  on  record.  It  is  therefore,  not

convincing that he would not have taken any recourse to law

even when he was physically assaulted by the respondent on

many occasions since their marriage in 1981. What is again

important to mention here is that the petitioner had claimed

that  he  tried  his  best  to  bring  the  respondent  to  normal

condition but was unable to do so. There is however, nothing in

the evidence on record to show as to what steps were taken by

him  to  bring  the  condition  to  a  normal  level.  They  had

admittedly a son of 30 and a daughter of 27 years of age. The

petitioner and the respondent are thus long married couple.

The petitioner has tried to bring on record some circumstances

to show that he was treated unfairly by the respondent but

none of the circumstances is convincing nor has a tendency to

show that there was any continuous act of ill-treatment which

might have amounted to cruelty within the meaning of law. 

17.The evidence on record further shows that the petitioner had

to finally leave his house in 1997 when he could not tolerate

the  alleged  ill-treatment  anymore.  In  2000,  the  petitioner

accepted another woman as his second wife.  He had stated
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that he did so with the consent of  the respondent.  But this

evidence appears to me to be highly tainted and cooked-up. If

the petitioner already left  his  home in  1997,  how he would

receive consent of the respondent to accept another woman as

his second wife. The evidence on record further shows that he

was meanwhile transferred to Barama and he started staying

there  on  account  of  his  service.  Thus,  the  fact  that  the

petitioner, on his own accord, got married for the second time

without  any consent  of  the  respondent  appears  to  be  more

probable. It thus, appears to me that he might have done so on

his  own sweet-will  which  itself  is  an  act  which  is  forbidden

under the law as he is admittedly governed by Hindu law. The

petitioner had thus, by solemnizing the second marriage with

another woman, himself done an act which is intolerable for his

wife.  No  wife  would  accord  permission  to  her  husband  to

solemnize a second marriage during her lifetime. This is highly

improbable.  Therefore,  the  case  of  the  petitioner  that  he

accepted Smt.  Dharitri  Hazarika as his  second wife with the

consent  of  the  respondent  is  grossly  unacceptable.  The

petitioner had further alleged that sometime in the year 2010,

the respondent along with her son came to the official quarter

of  the petitioner and physically  assaulted him for  which,  he

sustained injuries. However, no supporting evidence has been

led by the petitioner to show that he was in fact, physically

assaulted  by  the  respondent  on  that  day.  Moreover,  if  any

reaction  in  any  other  form,  was  in  fact  shown  by  the

respondent on that day while she visited the official residence

of  the petitioner,  in  my considered opinion,  such a reaction

would  be  very  natural  on  the  part  of  any  woman  whose

husband got re-married during her lifetime and that too, while

he was out of his native place on account of his service. Some

amount of deviation from the usual conduct on the part of a

wife, in such a scenario, is inevitable and the respondent, in
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my  opinion,  cannot  be  faulted  with  for  any  such  deviated

conduct.  What this  court  needs to see is  whether there are

multiple acts complained of on the part of the wife which have

a  cumulative  effect  of  amounting  to  a  “continuous  act  of

cruelty”. On perusal of the evidence on record, I do not find

any  such  circumstance  from  which  an  inference  of  a

“continuous act of cruelty” can be drawn. I am rather of the

view that the very act on the part of the petitioner in accepting

another woman as his second wife during the lifetime of the

respondent, is itself highly reprehensible and this itself has a

tendency  of  amounting  to  “mental  cruelty”  done  to  the

respondent by the petitioner. Thus, from the total analysis

of  the evidence on record, I  am of the view that the

evidence  on  record  is  grossly  inadequate  to  impress

upon this  court  that  there was any act  of  cruelty  as

alleged and complained of by the petitioner. This issue

is  accordingly  answered  in  negative  and  against  the

petitioner. 

18.DECISION ON ISSUE NO.3:

On perusal of the evidence of PW1, it appears that he himself

stated in his evidence as well as in his pleading that sometime

in 1997, he left his own house as the respondent had tortured

him  physically  and  mentally.  It  further  appears  from  the

evidence of  the petitioner that the respondent has occupied

the  landed  properties  of  the  petitioner  and  also  residential

houses which were purchased by the petitioner and situated at

Korsontola  Jamuguri.  Thus,  from  the  evidence  on  record,

nothing has come to show that the respondent has deserted

the petitioner. It  is rather clear from the evidence on record

that  the  petitioner  himself  had  left  the  company  of  the

respondent  and  started  staying  at  his  place  of  transfer  at

Barama in the district of Nalbari. In the light of the aforesaid
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evidence, there is no scope to hold that the respondent had

deserted the petitioner. This issue is accordingly answered

in negative and against the petitioner. 

19.DECISION ON ISSUE NO.4 AND 5:

In view of the discussions made in the foregoing issues, I am of

the firm view that the petitioner is not entitled to any relief as

claimed in this proceeding.  Both the aforesaid issues are

accordingly answered. 

20. In  the  light  of  what  has  been  discussed  and

pointed out above, the proceeding of the petitioner is

found to be devoid of any merit and hence, dismissed

without cost.

21.Prepare a decree accordingly. 

Given under my hand and seal of this court on the

15th day of June/2019.

Typed and corrected by me:                                                

                                                                    Addl. District Judge,
                                                                                 Sonitpur:: Tezpur.

APPENDIX

Petitioner’s witnesses: PW1 (Sri Khema Hazarika)

PW2 (Sri Mahananda Das)

Respondent’s witnesses: None.

Petitioner’s exhibits: Ext.1: Bank Passbook

Ext.2: Bank Passbook of Respondent.

Respondent’s exhibits: Nil.

Addl. District Judge,
                                                                                 Sonitpur:: Tezpur. 
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